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OPINION
Background
In the direct appeal of Petitioner’s conviction, this Court summarized thefacts as follows:

On June 1, 1994, Terry Gilliard, the victim, was shot to death at the LeMoyne
Gardens Apartmentsin Memphis, Tennessee. The victim was shot by two separate
individuals, Appellant and Earline Jackson. The two shootings were apparently
unrelated. Appellant testified that earlier tha day, he fought with victim, left the
scene, and retrieved a gun that he had hidden nearby. When he returned, he saw
something being passed between the victim and his friends. Afraid for his life,
Appellant testified that he shot the victim in self-defense. After Appellant fled the
scene, witnesses testified that Earline Jackson dso shot thevictim additiona times.
The medical examiner testified that shots from each weapon werefatal. Appellant
and Earline Jackson were charged with first degree murder.

On August 6, 1999, Petitioner filed a pro se petition for post conviction relief, raising
numerous claimsincluding ineffective assistance of counsel and trial court error. Subsequently, the
post-conviction court appointed counsel toassist Petitioner. Appointed counsel filed atotal of three
amended petitions alleging specific instances of ineffective assistance of counsel. Following a
hearing, the post-conviction court denied relief to the Petitioner, entering itswritten findings of fact
and conclusions of law on May 9, 2000. Subsequently, Petitioner filed atimely notice of appeal to
this Court.

. Post-Conviction Hearing

At the post-conviction hearing, the trial court heard testimony from Petitioner and
Petitioner’ strial counsel, Joseph Ozment. Petitioner testified that hefiled theinstant petition based
upontheineffectiveassistance of counsel. Petitioner testified that trial counsel should have objected
to the entry of autopsy photographs at trial. Petitioner described the autopsy photographs of the
victim’' sgunshot wounds as“gross.” In support of hisclam, Petitioner testified that thetrial court
was reluctant to present the photographs to the jury before lunch. Furthermore, Petitioner claimed
that the photographswere not relevant. Petitioner stated that before the photographswere admitted,
the medical examiner testified extensively about the location of the victim’ sgunshot wounds, using
the prosecutor as a mannequin. Petitioner also testified that the photographs were not admitted for
identification purposes because previously, the medical examiner identified thevictimin aseparate
photograph. Petitioner claimed that the photographs were admitted solely to inflame the jury.

Petitioner further testified that trial counsel failed to object to thetrial court’s comments on
the testimony of a witness called by the defense. Petitioner testified that in order to prove self-
defense, it was necessary to show that the victim, or someone close to the victim, was carrying a
weapon. Petitioner testified that on direct examination, a witness named Mr. Flynn stated that he
was with the victim when Petitioner began shooting and Flynn testified that, “| -- weran to theleft,
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and he[Petitioner] was, you know, hewasstill coming at us. Then | shot right back through -- it was
alittle opening in the side of thewall. | ran back through there.” However, Petitioner testified that
on cross-examination Mr. Flynn recanted hisstatement that “ | shot right back through.” Inresponse,
thetrial court stated, “he [Mr. Flynn] said, ‘| shot back through thisway.” | took it to mean heran
that way.”” Petitioner claimed that the trial court’s statement was an improper comment on the
evidence. Petitioner testified that Mr. Flynn’ s testimony supported his theory of self-defense, and
that absent the court’s comments, he might have had a stronger argument for self-defense.

Petitioner further testified that trial counsel should have continued the trial to a later date.
Petitioner claimed that afew daysbeforetrial, counsel admitted that he wasnot a“ hundred percent”
because his wife was in the midst of a difficult pregnancy and his brother was hospitalized.
Petitioner stated that he asked counsel to continuethetrial. Petitioner admitted that counsel made
one attempt to continuethetrial, but claimsthat he should havetried again. Furthermore, Petitioner
testified that the court might have been persuaded to continue the trid if counsel had explained his
family difficultiesasthereason for the continuance. Petitioner admitted that trial counsel stated “he
was going to try to give his all,” and that counsel gave his all to a certain extent. On cross-
examination, Petitioner admitted that he did not believe that trial counsel was deficient because he
was not ready.

Petitioner further testified that he wanted to negotiate a plea agreement, but counsel failed
to present awritten offer. Petitioner claimed that beforethetrial began, counsel presented himwith
apotential twenty-year plea agreement. However, Petitioner claimed that when counsel presented
him with the agreement form, it was blank. Petitioner testified that counsel told him to sign the
blank agreement, and then, hewould try to negotiate atwenty-year pleabargain. Petitioner testified
that he would have accepted the twenty-year agreement if it wasinwriting. 1n addition, Petitioner
further stated that the trial court refused to accept the plea.

Petitioner further testified that the prosecutor’ s reference to a scripture passage at trial was
unduly pregjudicial. Petitioner, through hispost-conviction counsel, acknowledged that thisissuewas
addressed by the appellate court.

The State presented testimony from Petitioner’s trial counsel, Joseph Ozment. Counsel
testified that any objection to the entry of the autopsy photographs would have been “fruitless.”
Counsel testified that the photographs were “extremely mild” with “[n]othing grotesque about
them.” Counsdl testified that based on his appellate experience, the autopsy photographs, which
depicted each fatal wound, were relevant to the State’ s burden of proof. Counsel dso testified that
autopsy photographs are usually admitted even though the medical examiner used demonstrative
evidence, such as a mannequin, for an illustration. Counsel further testified that he chose not to
object to thetrial court’scommentson Mr. Flynn’ stestimony because the court’ sinterpretation was
fair. Furthermore, counsel testified that he addressed this issue through cross-examination, and
probably argued it during closing arguments.

Counsel also tegtified that on the day of trial, he was prepared to proceed as scheduled.
Counsel acknowledged that thetrial court provided adequate time and resourcesto preparefor trid.
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Counsel testified that onthe day of trial, thetrial was delayed for over an hour for pleanegotiations,
which, although attempted, proved unsuccessful. Counsel stated that Petitioner refused to accept a
negotiated plea agreement. Counsel refuted Petitioner’s claims that he requested a continuance, or
that he was issued blank paperwork during pleanegotiations. Finally, counsel acknowledged that
during Petitioner's trial his brother was hospitalized and his wife was experiencing a difficult
pregnancy. However, counsel testified that although it might have been “more convenient” if the
trial date was postponed, his personal affairs did not affect his representation of Petitioner, his
performance at trial, or the trial’ s outcome.

Attheconclusion of theevidentiary hearing, the post-conviction court denied Petitioner relief
inawritten order. The post-conviction court found that Petitioner failed to prove theallegationsin
his petition by clear and convincing evidence. Thetrial court further determined that Petitioner had
not established avalid claim of ineffective assistance of counsel.

1. Analysis

In order to obtain post-conviction relief a petitioner must allege that his conviction or
sentence is void or voidabl e because of an abridgement of a constitutional right. Tenn. Code Ann.
8 40-30-203 (1997). If granted an evidentiary hearing, Petitioner has the burden of proving his
allegations by clear and convincing evidence. |d. § 40-30-210(f). Findings of fact and conclusions
of law made by the post-conviction court are afforded the weight of ajury verdict, and may not be
reweighed or re-evaluated by this Court. See Tidwell v. State, 922 SW.2d 497, 500 (Tenn. 1996);
Black v. State, 794 SW.2d 752, 755 (Tenn. Crim. App. 1990). Consequently, thisCourt is bound
by those findings unless the evidence contained in the record preponderates otherwise. See Statev.
Burns, 6 S.W.3d 453, 461 (Tenn. 1999).

A defendant alleging ineffective assistance of counsel must prove the allegations of fact
underlying his claim by clear and convincing evidence. Tenn. Code Ann. § 40-30-210(f) (1997);
Fieldsv. State, 40 S.W.3d 450, 458 (Tenn. 2001). In order to determine whether counsel provided
effective assistance, this Court must decide whether counsel's performance was within the range of
competence demanded of attorneysin criminal cases. See Baxter v. Rose, 523 S.W.2d 930, 936
(Tenn. 1975). When reviewing a defense attorney's actions, this Court may not use "20-20"
hindsight to second-guess counsel's decisions regarding trial strategy and tactics. See Hellard v.
State, 629 S.W.2d 4, 9 (Tenn. 1982).

To succeed on a claim that his trial counsel was ineffective at trial, a petitioner bears the
burden of showing that his counsel made errors so serious that he was not functioning as counsel as
guaranteed by the Sixth Amendment and that the deficient representation prejudiced the petitioner
resulting in afailure to produce areliable result. See Strickland v. Washington, 466 U.S. 668, 687
(1984); Cooper v. State, 849 SW.2d 744, 747 (Tenn. 1993). To satisfy the second prong, the
petitioner must show that he was prejudiced by his counsel's unprofessional errors, such that there
is a reasonable probability that, but for counsd's errors, the result of the proceeding would have
differed. See Strickland, 468 U.S. at 694. Petitioner’s failure to prove either element, deficient
performance or prejudice, requires dismissal of hisclam. Seeid. at 697.
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A. Tria Court’s Comments

In hisfirst issue, Petitioner argues that the trial court’s comments on awitness' testimony,
inthejury’ spresence, deprived him of hissixthamendment right to ajury trial by “invading thefact
finding role and province of thejury.” U.S. Const. amend. VI. We disagree.

The comments at issue were made by the trial court during the cross-examination of Mr.
Flynn, thevictim’scousin. On direct examination, Mr. Flynn testified that he was walking with the
victim when Petitioner confronted them with agun. Flynn testified to the following events

Mr. Flynn: ... and he [Petitioner] shot.

Counsal: Wheat did you do [in responsg] ?

Mr. Flynn: | -- weran to theleft, and he [Petitioner] was, you know, he was still
coming at us. Then | shot right back through -- it was alittle opening
on the side of thewall. | ran back through there.”

On cross examination, defense counsel inquired:

Counsel: Mr. Flynn, did I hear you correctly, did you say that you shot?

Mr. Flynn:  What?

Counsel: Did | hear that you said you shot back or you shot something of that
nature?

Mr. Flynn:  No, you didn’t hear me say that.

Counsdl: Oh, soyou --

Court: Let me say this, Mr. Ozment. He said, “I shot back through this
way.” | took it to mean he ran that way.

Counsal: Well, Y our Honor, it sounded like --

Court: Well, you can ask him about that.

Mr. Flynn: ~ Weéll, | ran through there.
Court: He did use the word “shot.”

Petitioner has waived this issue by altering theories on appeal. A party may not litigate an
issue in the trial court on one ground, abandon that ground post-hearing, and assert a new basis or
ground for his contentionin thisCourt. SeeStatev. Dooley, 29 S.W.3d 542, 549 (Tenn. Crim. App.
2000). Inthepetition and at the hearing, Petitioner alleged that trial counsel wasineffective because
counsel failed to object to the trial court’s comments. However, on appeal, Petitioner argues that
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thetrial court’scommentsdeprived him of hisconstitutional right toajury trial. U.S. Const. amend.
VI.

Evenif not waived, wefindthat thetrial court’ scommentsweremerely acorrectivemeasure,
intended to clarify Mr. Flynn's use of the word “shot.” The tria court’scomments did not violae
Petitioner’s sixth amendment right to a jury trial. Neither did trial counsel render ineffective
assistance at trial by not objecting to the trial court’s comments. Petitioner is not entitled to relief
on thisissue.

B. Forced to proceed with trial

Additionally, Petitioner argues that his sixth amendment right to a jury trial was violated
when the trial court “forced” counsel to proceed to trial. U.S. Const. amend. VI. On appeal,
Petitioner appearsto allege that hewas deprived of hissixth amendment right to effective assistance
of counsel because counsel was “forced” to proceedtotria although counsel was not “ one hundred
percent.” Id.

Petitioner has failed to prove by clear and convincing evidence that counsd was forced to
proceed to trial, or that counsel was not “one hundred percent.” In its written order denying
Petitioner relief, the post-conviction court found that the trial had been continued for one month
becauseof trial counsel’ sfamily problems. Furthermore, the post-conviction court noted that on the
day of trial, Petitioner’ s trial counsel made the following declaration to the court:

I’ ve been down to visit Mr. Richardson several times. Nothing new has devel oped
inany of our conversations. . . The Court appointed an investigator on this. | have
had a good investigation. 1’'ve had good interviews with witnesses. This case is
ready. It couldn’'t be moreready ... And | would state that for the record.

In addition, Petitioner’ strial counsel testified at the post-conviction hearing that hisfamily
problems did not affect his representation of Petitioner or the trial’s outcome. Petitioner also
testified that trial counsel gave hisall “to acertain extent,” and was not deficient in his performance
because he was not ready. Petitioner has failed to show that he was denied his sixth amendment
right to ajury trial or effective assistance of counsel. Petitioner isnot entitled to relief on thisissue.

C. Prosecutorial Misconduct

In his next issue, Petitioner claims that he is entitled to post-conviction relief because of
prosecutorial misconduct. Specifically, Petitioner claims that his conviction should be reversed
becausethe prosecutor erred by reading and commenting from the Biblewhen he“knew that histrial
tactic . . . was under scrutiny by the appellate courts of this State.”

A petitioner in a post-conviction proceeding is not entitled to relief based upon claims that

have been waived or previously determined. Tenn. Code Ann. § 40-30-206(f) (1997). A claimfor
relief is"previously determined” when acourt of competent jurisdiction hasruled on the meritsafter
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afull andfair hearing. 1d. §40-30-206(h). “A full and fair hearing has occurred wherethe petitioner
is afforded the opportunity to call witnesses and otherwise present evidence, regardless of whether
the petitioner actually introduced any evidence.” 1d.

We find that this issue was “previously determined” on direct appeal where the court held
that the prosecutor’ sconduct was harmlesserror. See Statev. Richardson, 995 SW.2d 119, 125-28
(Tenn. Crim. App. 1998). Additionally, we agree with the post-conviction court’ s finding that “no
additional prejudice has been shown at the hearing on this petition which could have affected the
verdict.” Petitioner isnot entitled to relief on thisissue.

D. Conflict of Interest

Finally, Petitioner arguesthat permitting the same judgeto preside at both histrial and post-
conviction proceeding presented a conflict of interest becauseit was “inappropriate for a judge to
hear a case dleging serious errors in a trial over which he presided.” Petitioner’s claim can be
rephrased as an alegation of error because the trial judge failed to recuse himself.

Petitioner has waived thisissue on appeal by failing to support hisargument with authority.
Tenn. Ct. Crim. App. R. 10(b). Furthermore, Petitioner failed to present this claim at the hearing
or in his post-conviction petition. Likewise, no written motion to recuse appears in the record on
appeal. Anissueraised for thefirst time on appeal iswaived. See Statev. Townes, 56 S.W.3d 30,
35 (Tenn. Crim. App. 2000).

Notwithstanding waiver, Petitioner would not be entitled to relief on thisissue. Section 6
of Rule 28 of the Rules of the Supreme Court states, in part, “that the presiding judge shdl assign
ajudge to hear the case who may be the original hearing judge. Should the presiding judge fal to
assign ajudge, and no judgeisdesignated by the Chief Justice, thejudgewho presided at theoriginal
trial shall hear the petition.” Therefore, we find that the judge did nothing improper by presiding
at Petitioner’ s post-conviction hearing.

CONCLUSION

We affirm the judgment of the trial court.

THOMAST. WOODALL, JUDGE



